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Pl aintiff-Appell ant Ednond Hadnot appeal s the district court’s
order severing the punitive and exenplary danmages prohibition
contained in the arbitration provision of the enpl oynent agreenent
at issue, and conpelling arbitration. Hadnot clainms that the
district court erred in holding the arbitration provision of his
enpl oynent contract valid and enforceabl e after striking the ban on
the arbitrator’s authority to award exenpl ary and punitive damages
as applied to Hadnot’s Title VIl claim W affirm

|. Facts and Proceedi ngs
Hadnot filed suit in the district court against Defendant-

Appel l ee Bay, Ltd. (“Bay”) and three of his fornmer coworkers,



alleging intentional infliction of enbtional distress by al
defendants and racial discrimnation in violation of Title VII by
Bay. Hadnot and Bay had entered into an enpl oynent agreenent (the
“Agreenent”) containing an arbitration provision. The district
court conpelled arbitration after invalidating arestrictioninthe
arbitration provision that excludes punitive and exenpl ary damages
from the kinds of danages that the arbitrator is authorized to
award. Hadnot tinely filed a notice of appeal.

1. Analysis

A. St andard of Revi ew

We review a district court’s grant or denial of a notion to
conpel arbitration de novo.!?

B. Test for Enforceability of Arbitration Provision

Courts adjudicating a notion to conpel arbitration engage in
a two-step process. First, the court asks “whether the parties
agreed to arbitrate [the] dispute.”? |f this question is answered
in the affirmative, the court asks “whether |egal constraints

external to the parties’ agreenent foreclosed the arbitration”? of

1 See Webb v. Investacorp, Inc. 89 F.3d 252, 257 (5th Gir
1996) .

2 Mtsubishi Mtors Corp. v. Soler Chrysler-Plynouth, Inc.,
473 U. S. 614, 626 (1985). |In deciding this question, courts
shoul d apply “ordinary state-law principles that govern the
formation of contracts.” First Options of Chicago, Inc., V.
Kapl an, 514 U.S. 938, 944 (1995).

8 Mtsubishi Mtors, 473 U.S. at 628.
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the dispute. The district court concluded that the Agreenent was
enforceable — with the exception of its prohibition of the
arbitrator’s awardi ng exenplary and punitive danages — and t hat
Hadnot’s clains fell within its scope. W now turn to Hadnot’s
contentions on appeal .*

C. Consi derati on

Hadnot asserts that, wunder Texas law, the Agreenent is
unsupported by valid consideration. He contends that the only
possi bl e consi deration on the part of Bay is “the consideration of
[ Hadnot’ s] application for enploynent, the offer of at wll
enpl oynent, and the continuation of at will enploynent.” Hadnot

argues that two recent Texas Suprene Court cases, Light v. Centel

Cel l ul ar Conpany® and In Re Halliburton Conpany and Brown & Root

Enerqgy Services,® stand for the proposition that such factors

cannot constitute consideration in an at-will enploynent context.

The facts of Light and In Re Halliburton distinguish themfromthe

i nstant case, however; and we find the presence of valid Texas
consideration on the part of Bay.

Li ght dealt with a covenant not to conpete. In its discussion

4 Hadnot argues for the first time in his reply brief that
t he Agreenent was substantively unconscionable. As Hadnot failed
to raise that argunent in his initial appellate brief, we decline
to consider it here. See Gnel v. Connick, 15 F.3d 1338, 1345
(5th Gr. 1994) (“An appellant abandons all issues not raised and
argued in its initial brief on appeal.”).

®> 883 S.W2d 642 (Tex. 1994).
6 80 S.W3d 566 (Tex. 2002).
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of whether there was an “ot herwi se enforceabl e agreenent” to which
the covenant not to conpete was ancillary, the Suprene Court of
Texas noted that “[c]onsideration for a promse, by either the
enpl oyee or the enployer in an at-wll enploynent, cannot be
dependent on a period of continued enploynent.”’ The court
reasoned that a prom se “that depends on an additional period of
enploynent is illusory because it is conditioned upon sonething
that is exclusively within the control of the promsor.”® I n
attenpting to apply this reasoning to his own case, Hadnot urges
that the Agreenent’s arbitration provision is |likew se unsupported
by valid consideration.

The Light court, however, di scussed invalidity of
consideration in the context of a “period of continued
enpl oynent,”°® using the pronise of a raise to an at-will enpl oyee

as an exanple (illusory because the promsor can termnate

enpl oynent before giving the raise).?1 In contrast, the
consi deration here —the conbi nati on of Hadnot’s application and
Bay’ s respondi ng offer of enploynment —is in no way dependent on

a period of continued enploynent in the context of a covenant to

arbitrate clains that arise fromthe period of actual enploynent,

7 Light, 883 S.W2d at 644.
8 Light, 883 S.wW2d at 645 n.5.
® Light, 883 S.W2d at 644 (enphasis added).
10 Light, 883 S.W2d at 645 n.5.
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regardl ess of howlong it mght continue. Here, the application,

offer, and acceptance all occurred at the “front end” of the

enpl oynent rel ationshi p. None is dependent on continued
enpl oynent, and none is illusory, because any eventual arbitration
wll, of necessity, relate to conduct that occurred during the term
of enploynment —even if only a day or so —unli ke proscribed

conpetition which by definition can occur only after enploynent
term nates.
This was exactly the distinction made by the court in In Re

Hal li burton: “[In] contrast [to Light], the [Halliburton D spute

Resolution] Program is not dependent on continuing enploynent.
| nstead, it was accepted by the enpl oyee’ s conti nui ng enpl oynent . 1!

The instant situation is analogous to In Re Halliburton, not

Light. The Agreenent was fornmed when Hadnot signed the docunent
and began work. Even though Bay could term nate Hadnot at any tine
thereafter, the fact remains that Bay had al ready perforned, viz.,
accepted Hadnot’'s job application, in exchange for Hadnot’'s
agreenent to arbitrate any clains arising out of any period of

enpl oynent —even one day. The In Re Halliburton court’s | anguage

accurately sunms up the situation presently before us: “Even if
[the] enploynent had ended shortly thereafter, the promse to

arbitrate woul d have been bindi ng and enforceabl e.”?!?

1 1n Re Halliburton, 80 S.W3d at 569.
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D. Seguence

Hadnot al so clains that he had been offered the job prior to
signing the Agreenent, so that Bay' s acceptance of his job
application and of fer of enpl oynent can only be past consideration,
if they are consideration at all.!® The appropriate question,
however, i s whether Bay woul d have consi dered Hadnot’'s application
and offered him enpl oynent had he refused to sign the Agreenent,
not whether Bay insisted that he sign the nonent that he wal ked
through the door. It is clear that Bay' s offer of enploynent was
contingent on Hadnot’s signing the Agreenent. | ndeed, the
Agreenent itself specifies that Bay’'s acceptance of Hadnot’'s job
application and any offer of enploynent is “[i]n exchange for” the
w |l ingness of the prospective enployee to arbitrate all enpl oynent
di sput es.

E. Severability of the Punitive Danages C ause

Hadnot al so argues that the entire arbitration provision is
voi d because the restriction of the arbitrator’s power proscribing

any award of exenplary and punitive danages —which is unlawful in

13 Al t hough Hadnot clains he was “told that [he] had the job
before [signing] any papers,” Bay asserts that Hadnot executed
t he Agreenent on two occasi ons, both on subm ssion of his
application and after accepting the offer of enploynent. The
record supports Bay: There are two signed copies of the Agreenent
in the record, respectively dated Decenber 28th and 29th, 2000,
pl aci ng both before Hadnot’s enploynent start date, which he has
i ndicated was “[o]n or about January 2001.”

6



the context of his Title VII| clainmt* —is integral to the overal
contract of enploynent and therefore cannot be severed. W
di sagree. The purpose of the arbitration provision is to settle
any and all disputes arising out of the enploynent relationship in
an arbitral forum rather than a court of |aw Even with its
unlawful limtation on the types or permssible danage awards
lifted, so that the decision maker is free to address punitive
damages, the arbitration clause remai ns capable of achieving this
goal. In fact, the lifting of that illegal restriction enhances
the ability of the arbitration provision to function fully and
adequat el y under the | aw

As a potential arbitrator in this case is now authorized to
award punitive damages, as well as conpensatory damages, Hadnot’s
rights under Title VII are fully protected. The severing of such
a prohibition or restriction serves to expand the scope of
arbitration rather than reduce or inpair it, thereby freeing that
provision to fulfill its intended function.

I11. Concl usion

For the foregoing reasons, the district court’s order voiding

14 As the district court correctly noted, the Agreenent’s

ban on punitive and exenplary damages is unenforceable in a Title
VI| case. The Suprene Court has held: “By agreeing to arbitrate
a statutory claim a party does not forego the substantive rights
afforded by the statute; it only submts to their resolution in
an arbitral, rather than a judicial, forum” Mtsubishi Mtors
Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S. 614, 628 (1985).
Because Title VII provides for statutory punitive damages, the
district court found the ban on such damages unenforceable. W
agree with that determ nation




the prohibition of awarding punitive damages and conpelling
arbitration is, in all respects,

AFF| RMED.



